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1 BY MR. STEWART: 1 that no, it should not, isthat right?
2 Q Good morning, Dr. Crandall. 2 A Widl, | don't think in toto, no, it should
3 A Good morning, Mr. Stewart, nice to see 3 not. I'msaying that the Bortz Survey may not take
4  you. 4 the sdler's perspective and indeed in past
5 Q Thereyougo. Wehad adisagreement about | 5  proceedingsinvolving these copyright allocations
6 that just yesterday with respect to a cross examiner. 6 there's been questions about taking the sdller's
7 (Laughter.) 7  perspective.
8 A 1 will be polite even if we disagree. 8 What I'm saying is, however, that for most
9 Q Would you turn to thefirst page of your 9  of the categories and particularly for the Joint
10 tedtimony. 10  Sports Claimants, there's no reason to be concerned
11 A Therebuttal testimony? 11  about that. There may be -- you may want to adjust in
12 Q Correct, yes. And thisfirst section here 12 somewaysand | think one example would be the
13  beginswith paragraphs 4 and 5 on this page? 13  commercia broadcasters and here's where we may
14 A Yes 14  disagree.
15 Q You essentiadly say that the Bortz Study 15 Q That'sabit later on.
16 isa-- providesaproper measurethe Pand tousein | 16 A Yes
17  dlocating theroyaltiesin thiscase. Isthat right? 17 Q I'mgoing to continue on with things we
18 A Yes 18 agreeonfor awhile anyway.
19 Q Andthat iswithout reservation, | take 19 A Okay.
20 it, with respect to any of the numbersthat were 20 Q You makethe point that the buyersin this
21  produced by the Bortz Study, any of the results? 21  market have some monopoaly -- I'm sorry, some market
22 A Wadl, that's an answer which reflects my 22  power. Isthat right?
Page 10098 Page 10100
1  understanding of how the survey was conducted, the 1 A Traditionaly, the buyers being the cable
2 survey design and so forth. | am not privy to any 2  systems have been found to have market power in the
3  particular problemsthat may have arisen in thisroom 3 multi-channel video programming market, yes.
4 or elsewhere with specific numbers that resulted from 4 Q Andthat derivesin significant measure
5 theBortz Study, so I'm not -- | don't havethe 5 fromthefact that typicaly or historically, let's
6 detailed knowledge of that that other people may have | 6  start with that, they have been the only providers of
7 such asMr. Trautman. 7 multi-channd video programming in local merkets, is
8 Q Soasyou sit here, you have no reason not 8 thatright?
9  torecommend that the Pand follow the Bortz survey 9 A Wadl, derives from the fact that typically
10  resultswith respect to al of the categories measured 10 therésonly one. Thereareover buildersand
11 by theBortz Survey? 11  increasing number of over builders today, but till,
12 A | have no reason to believe that the Bortz 12 itisdill, I think, widely considered that the cable
13  Survey should not be followed, that's correct. 13  systemsstill have some market power.
14 Q And| agree with you on that, Dr. 14 Q Andthat wasthe casein 1998 and 1999,
15 Crandal. Thisisredly going quitewdl sofar. 15  correct?
16 A Okay. 16 A  Yes
17 Q Onthenext page of your testimony, you 17 Q Do you have asense of what percentage of
18 talk about, you address the question of whether the 18  cable markets had cable overbuild competition?
19 Bortz Survey results should be adjusted to reflect the | 19 A In1998 and 1999?
20  sdler side considerations. Do you see that? 20 Q VYes
21 A Yes 21 A | havenot looked at that. There's always
22 Q Andwould you explain -- your answey is 22 been some, but then with the 1996 Telecommunications

5 (Pages 10097 to 10100)



Page 10101 Page 10103
1 Act, somenew locd teecommunications companiescame| 1  market power and buyers who have market power. The
2 inand built Fiberco- networks, RCN, in particular, so 2 sdlersbeing monopoalists, the buyers being
3 theésbeenanincreaseinit. But | have noidea 3 monopsonists.
4 what the extent wasin 1998 and 1999 or how far it's 4 Q Allright, and again --
5 gonetoday. 5 JUDGE VON KANN: What does that last term
6 Q Canwe assume for purposes of this 6 mean?
7 discussion that, in fact, in 1998 and 1999 cable 7 THE WITNESS: A single buyer, rather than
8  operators, dueto the fact that in most markets they 8 asnglesdler.
9  dill werethe only provider of multi-channel video 9 JUDGE VON KANN: All right.
10  programming, did that have type of market power? 10 BY MR. STEWART:
11 A Wel, they weren't the only supplier 11 Q And you present them because of your
12 multi-channd video programming. They obvioudy were | 12 premisethat in 1998 and 1999, if one were seeking to
13 adirect broadcast satellite providers, so there were 13  replicate amarket placein the sale of distant signal
14  only the sole supplier in areas that couldn't, didn't 14 programs one would have to account for monopsony power
15 haveadirect view of satellites. 15 onthebuyer side?
16 Q Turnto Appendix 1, please. 16 A Well, there'sagreat deal of discussion
17 JUDGE VON KANN: Dr. Crandall, what does 17  of what the marketplace would look like in this
18 thephrase"over builders' mean? 18  proceeding, understandably. And to the extent, the
19 THEWITNESS: It'satermthat grew upin 19  point of my testimony in this appendix, the extent
20  thecablebusinessto, | guess, probably among cable 20  that the buyers had market power, the sellers would
21  companiesthemsdves, it'sapgorative. For those 21  probably organize to the extent they were permitted to
22 companiesthat would comein and build cable systems 22 dosounder the antitrust laws to provide the
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1 overthe plant, right past the plant of another 1 countervailing power and the economists would expect
2  exigting cable system. So they were called over 2 peopleto atempt to, people on the other side of the
3 buildersrather than those people who are building in 3 market to attempt to organize in away to offset the
4  discrete ne areas where there was no cable service. 4 market power of the people they face.
5 JUDGE VON KANN: Okay. 5 Q Looking at the chart on page 15, figure 2.
6 JUDGE YOUNG: They would haveto get a 6 Firgof dl, it looksto melike there'sa
7  franchise from alocality, right? 7 misprinting there, the shaded area appears in my copy
8 THEWITNESS: Yes, but | think, my memory | 8  anyway asarectangle.
9 isalittle hazy on this, but under the 1984 Act, | 9 A It'sarectangle and actually atrapezoid,
10 think the ability of the municipality to deny them 10  right, shaded areg, right.
11  that wasgreatly reduced. 11 Q Weél, you intended to shade only the area
12 In years past, the municipalities could 12 between, bounded by B, C, C prime, B prime, right?
13  restrict entry, but | think with the 1984 Act, their 13 A Right.
14  ability to do so was essentially eliminated. 14 Q My copy has got the corners shaded as
15 BY MR. STEWART: 15 wdl.
16 Q Areyou a Appendix 1 of your testimony? 16 A Bounded -- I'm not sure what you're
17 A  Yes | am. 17  tdking -- thewhole area, B prime, C prime, C, B, it
18 Q Would you describe just briefly what this 18  wasnot rectangular.
19  several pages discusses? 19 Q Right. Fair enoughif the trapezoid is
20 A Wedl, thisisadiscussion of the 20  dl that weretalking about, then it's mind that's
21  indeterminacy, if you will, of the situation of 21  somehow --
22 bilatera monopoly where there are sellers who have 22 MR. GARRETT: Mr. Winters copy is not
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1 shaded at dl. We have graduate students put these 1 thetotal cost would be, that would be the optimal
2  thingstogether. 2 solution.
3 (Laughter.) 3 Q Widl, under your supposition we wouldn't
4 JUDGE VON KANN: On the West Coast? 4 get to that quantity off to theright. The
5 MR. GARRETT: | apologize because it 5 negotiation would dide the price and quantity
6  obvioudly should al be uniform. | have no ideawhy 6  somewhere within the trapezoid?
7  it'snot and we will endeavor to get copiesto 7 A Thisisnot so much my supposition. This
8 everyoneto ensurethat they're al uniformand | hope 8 isthe standard economic theory of bilateral monopoly
9 thiscutsdown on Mr. Stewart's three hours of cross 9  where someone callsout aprice. Oneside calsout
10  examination. 10 apriceandthe other onerespondstoit, it'sgoing
11 MR. STEWART: Not achance, sorry. It 11 tobeinthat range, but if they could get together
12 makes mewonder what other differencestheremightbe. | 12 and say look, let's figure out what maximizes our
13 Thismay be aPDF version that in fact it's been 13 joint profits, they would do something different.
14  printed out. 14 Q Andinthisexample, whereisthe Bortz
15 By MR. STEWART: 15  Survey result?
16 Q Inany event, you intended to shade that 16 A Wall, the Bortz Survey result is somewhere
17  trapezoid? 17 inthere. You don't know at this point exactly what
18 A Yes 18 thefinal institutions would be, but what we're saying
19 Q Andthat represents the areawithin which, 19 isthat the Bortz Survey would be somewhere -- I'm
20  somewhere within which in the situation that you pose 20  saying the Bortz Survey would be somewhere in that
21  theprice and quantity would be settled upon, correct? 21 areathere.
22 A Yes, where either the buyer offersaprice 22 MR. GARRETT: I'msorry, just sothe
Page 10106 Page 10108
1  orthesdler would attempt to offer aprice, 1 recordisclear, when you say "inthat area’, which
2 independently. 2  aea?
3 Q And theintersection of the two lines off 3 THEWITNESS: The areain the trapezoid or
4 totheright there with the letters Pato the right of 4  evenoutto--itisevenindeed possible, if you were
5 it? 5 tohave collectives negotiating that it would all the
6 A Yes 6  way out to that intersection that you've dubbed P(a)
7 Q That intersection isthe -- would be an 7  theretotheleft of P(a).
8  equilibrium price, isthat right, and quantity? 8 BY MR. STEWART:
9 A Wédl, that intersection between the MC 9 Q Now onthe seller's side, with respect to
10 curveand MRP curveiswhat you're referring to, 10 the Sports Claimants, there is some degree of
11  right? 11  collective bargaining strength that is provided by the
12 Q Right. 12  SportsBroadcasting Act's exemption from antitrust
13 A That would be for quantity, that isthe 13 lawsof certain of the sportsleagues. Isthat right?
14 quantity that would drop down from that level, would | 14 A Wadl, | guessarguably they can at |east
15  bethe optimal outcome for both sidesbecause-- look | 15  organize collectively. Whether this gives them any
16 athatlineCand C prime. Asyou moveto theright 16  power over priceisanother issue that | haven't
17  fromthat thereis additiona gainsto the sdller 17  looked at.
18  which exceeds, | mean to the buyer, which exceedsthe | 18 Q I thought we discussed that in your prior
19 costtothesdler. 19 visithere
20 Soif they could agreeto an dl or 20 A | don'trecall what | said, but itis
21  nothing deal, saying welll agree to the quantity which | 21 possible that that could give them some power.
22 comesdown from that level and then argue about what | 22 Q If other program category claimant groups
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1 wereableto sdl collectively to the same extent then 1 dations?
2 that would equalize whatever influence that had on 2 A Yes, but WGN isasuper station and TBS of
3 market power, isthat right? 3 course, asyou know in this proceeding, isnow acable
4 A Weknow if whether or not it would 4 network. All I'm saying isthat in the broadcast
5 egudizeit. If, infact, alarge group of Program 5 carriage, thelocal station undoubtedly does not view
6  Supplierswereto bargain collectively, be dlowed to 6 adistant baseball team as a subgtitute for it'sloca
7 bargain collectively and the cable systems have no 7  team.
8  dternatives, those people may bein a superior 8 Q Now looking at nationa rights and we
9  position actually, the cable companies. After al, 9 taked abit about the NFL which bargains with
10 thecollective programs, the collective of Program 10 nationa broadcast entities on behalf of the entire
11  Suppliershave aternatives. That is, they have their 11 league, that is, you don't have football teams
12  broadcast satellite companies that can negotiate. 12 competing for the sale of nationa broadcast rights
13 Q AndI wasn't clear in my question. | was 13  for their games, correct?
14  not talking about equalizing the negotiation between 14 A That, | believe, iscorrect.
15 thesdlersand the buyers, but equalizing the effect 15 Q AndI beieve we discussed the
16  of market power across various groups of sellers? 16 implications of that abit in your direct.
17 A Wi, even that you can't be sure because 17 Turning to page 16 of your testimony, |
18 it may well bethat, infact, thereis not that much 18 think your concluding sentence there, "it is not
19  competition between say baseball and football, sothat | 19  reasonable to assume that salling power of the distant
20  the combination of the two in the Joint Sports 20  signa copyright holdersisasufficient condition for
21  Claimants represented by counsel here may not add 21  supracompetitive prices.” Do you seethat?
22  anything to their bargaining power, whereas combining| 22 A Yes
Page 10110 Page 10112
1 let'ssay dl the motion picture companies and those 1 Q Iswhat you mean by that that even to the
2 who supply syndicated programming might, if in fact, 2  extent sdlerswould have power, market power, they
3 thoseare programs for which they are not in the eyes 3 ill may not be able to achieve prices above
4 of the cable company reasonable substitutes. 4 competitive levels?
5 Q But combining al of the basebals teams 5 A Wadl, it'sagenera statement that says -
6  asisdone pursuant to the Sports Broadcasting Act 6 -that'sright. That sdlling power can be offset by
7 means that the baseball teams aren't competing to sell 7 buying power, basicdly, and that therefore you can't
8  rightsto gamesto buyers such as cable systems? Is 8  conclude anything without knowing something about what
9 tharight? 9  thepowerson the other side of thetable.
10 A The--wéll, for the purposes of this 10 Q And so as an economic matter, that's why
11  proceeding, | mean they areindeed -- WGN iscompeting| 11  you haven't drawn apoint within that shaded trapezoid
12 with TBSin offering services to cable systems and 12 astowhich you would predict the price would settle?
13 thoseare competing, are different. | guessevenin 13 A That'scorrect. We can't even be sure how
14  thesamelink, competing baseball teams. 14 theingtitutionswill settle out, if in fact, there
15 Q But baseball teams, the Atlanta Braves are 15  were no compulsory copyright and there were
16  not seeking to compete with the Chicago Cubsin 16  negotiations, marketplace negotiations among the
17  <dling therightsto WGN to carry the games? 17 parties.
18 A | supposeit's conceivable they could, but 18 Q If you were hypothesizing a completely
19  itdoesn't --it'snot likely to be avery good 19 freemarketplace, sales of distant signal programsin
20  substitute for Chicagoans to have the Braves replace 20  acompletely free marketplace, would you not have to
21  WGN off theair. 21 includeinthat hypothesisin your assumptions that,
22 Q But WGN and TBS are both nationa super 22 for example, the NFL teams would be competing with
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1 each other for the sale of broadcast rights? Wouldn't 1 dlocateroyaltiesamong al of the different program
2 that be an appropriate free market place assumption? 2 claimant groups, should you not apply the same
3 A WEél, one can assume what one wants, but 3 assumptionsto al? And let me be specific.
4 | assumethat the intellectual exercisefor this 4 If there were an antitrust constraint, a
5 purposeiswhat would happen if we didn't have 5 legal congtraint against having all of the Program
6  compulsory copyright, not what would happen if there 6  Suppliersjoined together and be asingle collective
7 were not collective organizations among the sellers of 7 for licensing rights, then shouldn't one assume that
8  copyrighted products. 8 thesamekinds of constraints would apply to the
9 | don't seethe NFL changing its 9  Sports Claimants?
10 negotiating approach to broadcast rights because we 10 A 1 make no such assumptions. | don't know
11  eliminate the compulsive copyright. 11  what congtraints there would be and | certainly can't
12 Q Wadll, to the extent that, for example, you 12  dthereandtell you to what extent one group would
13 looked at Program Suppliers and you assumein a 13  beableto organize collectively and others would not.
14  hypothetical free marketplace that there would be a 14 Q Towhatever extent the current marketplace
15  marketplace incentive for them to join together and 15  redlity with respect to sports leagues reflects
16  collectively license the syndicated series and movies 16 legidative exemptions from the antitrust laws that,
17 totheselarge cable MSOs. Would that be also afair 17  ineffect, take away the constraints that are normally
18 assumption interms of replicating afree marketplace? | 18  legal protections against higher prices that result
19 A Agan, dl I'msayingisthat therearea 19 from collective licensing, to the extent that that
20  large number of possibilities. We know that in years 20 makesadifferencein what we see about Sports
21  pad, attempts to form such a collective were struck 21 Claimantstoday, shouldn't that be somehow backed out
22 down by the Supreme, the 1948 U.S. versus Paramount, | 22  of the equation if we're going to treat all of the
Page 10114 Page 10116
1 ed., right? Soit'snot necessarily true that that 1  clamant groups equaly?
2 would happen, but al I'm suggesting in my testimony 2 A | don't think you can possibly do that. |
3  isthat various collectives might organize to the 3 mean by analogy would you suggest that the Federd
4  extentthat itis possible that just the organization 4 Communications Commission should changeits licensing
5 canbedifficult and lega for them to do so. 5  procedures from commercial broadcasting which, of
6 Q Sotherearepotentialy legal constraints 6  course hasbeen highly protectionist for along time
7 inthat imaginary marketplace that come from the 7 and suggest that they ought to go for competitive
8  antitrust laws. Isthat what you're saying? 8  locd broadcast markets with deintermixture back in
9 A Potentia ones. | wouldn't claim to sit 9  the1950s and so forth?
10 hereandtell you that competing motion picture 10 | think we're getting into hypotheticals
11  companies couldn't organizein this hypothetical 11  herethat arejust far beyond what anybody could
12 market to sell their product collectively because 12 possibly envision.
13  obviousdly the entertainment market has changed agreat | 13 Q Sointaking whatever marketplace, current
14  ded since 1948 in the United States. That was just 14 marketplace evidence the Sports Claimants would
15 whentelevision was beginning, as you may recall. 15 proposein this proceeding as -- for the Pandl to rely
16 Q Wdl, hereswhat I'm getting at. This 16  onandimagining what a hypothetical marketplace would
17  proceeding isonly about the relative positions of the 17  look like, you don't think it's necessary to make any
18 various subcategories of distant signal programming. 18  adjustment for thefact that pricesin that
19  You understand that, correct? 19  marketplace are higher than they would otherwise be
20 A Yes 20  because of the antitrust law exemptions?
21 Q Andif youretryingto look at a 21 A I'mnot sure | understand fully the
22 hypothetical free marketplace that would alow you to 22 prerogatives and the constraints or lack thereof on
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1 thisPand, but it seemsto methat would be very 1 hatetobeinyour shoes, even asan economigt, to try
2  difficult to do and | don't see any reason for doing 2 tofigure out theimplications of dl this, but -- and
3 it. It strikes methat we can talk about a 3  aso, | think you have to be modest about the impact
4 marketplace here which would unfold, given various 4  of dl of this.
5  restrictions on competition, including restrictive 5 We're talking about a proceeding which,a
6 licensing of broadcast systems, including the Sports 6 sl understandit, involves $100 million, $120 million
7  Broadcast Act and so forth. 7 ayear and changing the institutions or the legal
8 Q Turning back to page 2 of your testimony 8 ingtitutions over how these fees are paid which may
9  andtowardsthe end of paragraph 6. 9 leadto anincreaseinthetotal copyright royalty
10 A  Yes 10 revenues. Nonetheless, it'savery small share of the
11 JUDGE VON KANN: Let meask aquestion | 11  tota markets effective year where there are
12  beforeyou moveon. 12  broadcasters, people who sell music, people who sl
13 | think you said a couple of answers ago 13  motion pictures, people who sall syndicated program,
14  that it would be very difficult to -- that there are 14  people who sdl -- who are involved in sports.
15 aseariesof hypothetical eventualities here and it 15 Changing thisingtitution isn't going to cause a
16  would be very difficult for anybody, including the 16  wholesae changein the organization of these
17  threeof usto say with great certainty exactly how 17  industries.
18 thiswould play out in the hypothetical marketplaceif | 18 Now they might, in some cases organize
19 thecompulsory license were removed whichisaview | 19  collectively for the purpose of negotiating with one
20 that | share. | think it's very difficult to make 20  or another party in this proceeding. | think it's
21  those predictions. 21  verydifficult to figure out how all of that would
22 Does that suggest that, for example, it 22 settleout.
Page 10118 Page 10120
1 would probably not be appropriate for us to suppose 1 JUDGE VON KANN: | dotoo. And does that
2  that inthis hypothetical marketplace one of the 2  dso-- would you think that would aso apply, it
3 copyright hold groups would be able to organize and 3  seemsto me, to the buyer's whether or not al the
4 negotiate collectively whereas others couldn't and 4 cable systemsin the country could organize asingle
5 therefore one copyright holder isgoing to be a 5  collective or group of collectives for negotiating
6  stronger forcein this marketplace than another? 6  withthe copyright holders without running into
7 | think you said that you don't know for 7  antitrust problems | think is alittle unpredictable
8  surewhether, given the way the entertainment industry 8  and difficult to be sure of.
9 istoday the Program Suppliers would or wouldn't run 9 THE WITNESS: | think what's going on on
10 intoantitrust problemsif they try to form a 10  Capitol Hill at this very moment, the political
11  collective. | guesswe have someamount of collective | 11  problems, you probably would precede their antitrust
12 onthesportsside. | suppose we have or could have 12 problemsif they tried to do that given the media
13 it onthebroadcasters side. 13 ownership problem.
14 | guess Public Television isn't exactly in 14 JUDGE VON KANN: Okay.
15  that, but it seemsto me maybe a consequence of what | 15 BY MR. STEWART:
16 youvesadisit would not be appropriate for the 16 Q Andtwo-thirds of the way down, paragraph
17  Pand to say well as between these different copyright | 17 6, you say "hence, as| demonstrate in Appendix 1", do
18 holders, it'sobviousto usthat A isgoing to be able 18  you seetha?
19 toorganize and bargain collectively and will 19 A Yes
20  therefore be amuch stronger force in this marketplace | 20 Q Andagain, Appendix 1 was adescription
21  than B who cant. 21  and ademondtration of how even if there were some
22 THEWITNESS:. Youcandothat, butl would | 22  degree of market power on the sdller side, there would

10 (Pages 10117 to 10120)



Page 10121 Page 10123
1 beacountervailing, potentially a countervailing 1 approachesavery similar question the one the Bortz
2  effect onthe buyer's sidewhich iswell rooted in 2 Survey does but from different data and analytica
3 actuad fact, that is the cable systems and cable MSOs 3 perspective, isthat fair?
4  asbuyers might well be assumed to have some market 4 A Yes
5  power, isthat right? 5 Q See wecan agree on that aso.
6 A Wadl, that's another subject. You asked 6 MR. GARRETT: | wouldn't push your luck.
7  meearlier about cable system's market power as seller 7 (Laughter.)
8  of servicesin their markets. 8 BY MR. STEWART:
9 Q Correct. 9 Q Wereabout to move on here. On page4
10 A Ashbuyersof programming, if they wereto 10 youtak about, you say the Rosston approach provides
11  organizeintoto as a cableindustry collective and 11  arangeof results. Isthat right?
12  tried to buy their programming that way, yes, they 12 A Page4, yes.
13  would probably have market power. | doubt that 13 Q And therange you're talking about and
14  either, asyou mentioned earlier, the palitics or 14  specificaly what you present in that table 1 are
15  perhapsantitrust law would alow that to happen. 15  different results when you look at just the 1998 data
16 Q Goingonin thissentence, you say "hence, 16  andjust the 1999 data, isthat right?
17  asl demondratein Appendix 1, even if copyright 17 A Onthat page, yes.
18 holderswere ableto restrict supply on distant 18 Q Andl see. Andtherange alsoincludes
19 dignds, there's no reason to believe that cable 19  something well talk about next which isthe greater
20  system operators would spend more or lessin absolute | 20 than zero DSE versusthe greater than or equal to 1
21  termson any programming category than their Bortz 21 DSE systems?
22 implied share." 22 A Okay.
Page 10122 Page 10124
1 Do you see that? 1 Q Anything else?
2 A Yes 2 A That'sadl | believe I've addressed in
3 Q Do you stand by that? 3  here. | haven't attempted to test hisresultsin
4 A What I'm saying isit'sindeterminate. 4 other ways.
5 Thatisit could be higher, it could be lower, but we 5 Q Haveyou read the testimony of Dr. Frankel
6 don't have-- | have no reason to believe that it 6  onbehaf of the Program Suppliers Claimantsin this
7 would break one way or the other. 7  proceeding?
8 Q Now were back to where you and | agree. 8 A Youll haveto remind me which one that
9 (Laughter.) 9 is
10 A Okay. 10 Q Heisthe dtatistician who, among other
11 Q Let'sturnthe page. Page 3 youtalk 11  things, looked at what happened to the coefficients
12  about Dr. Rosston's regression analysis? 12  when you took subscribers out or you put receiptsin
13 A Right. 13 oryoudida--
14 Q Looking at paragraph 9, you actually say 14 A | have not looked at that, I'm sorry.
15 that the Rosston regression analysisis corroborative 15 Q Soyou're not referring to his testimony
16  or supportsthe Bortz results. Isthat right? 16  or hispoints when you talk about the range of
17 A I"msaying that for particularly the Joint 17  results?
18  Sports Claimants the numbers come out fairly closeand | 18 A No. I'mtalking about separate estimates
19 infact, | point out that they come out within 95 19 that | didfor 1998 and 1999 and a so separate results
20  percent confidence interval on Dr. Rosston's results, 20  which werereported in part by Dr. Rosston for DSE
21  yes 21  greater than zero or DSE greater than or equal to 1.
22 Q AndDr. Rosston's regression analysis 22 Q Now looking first at the 1998 versus 1999
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1 cdculations. Basically what you did wasto divide 1 thisisastandard econometric test to determine
2 the 7,529 observationsinto those that occurred in the 2 whether you should estimate this thing over the entire
3 two accounting periodsin 1998 and thosethat occurred| 3 domain of the sample or whether there's been a shift
4 inthetwo accounting periods of 1999. And just run 4 intherelationship between different syndromes of the
5  theexact sameregression on those two subsets of the 5 same
6 daa? 6 Q It would actualy work out if
7 A Yes, of coursetherewill beachangein 7 you applied the commercial TV percentage you've
8  those dummy variablesto indicate to time period. 8  measured here for 1998 and the one you've measured for
9 Q That'sright because Dr. Rosston's 9 1999, that the percentage of the total royaltiesfor
10 regression did include variables that were intended to 10 thosetwo yearsfor commercia television would be
11  measure the extent to which changes over time or the 11 higher than the combined results that Dr. Rosston
12  actua accounting period that wasin the study 12 presented?
13  affected theroydties. Isthat right? 13 A I'msorry, you'll haveto ask that
14 A Yes 14  question again.
15 Q And hisresults reported some coefficients 15 Q The Fund was roughly the samein both
16 for thosetime variables, right? 16 yearsif you just take the average of your two
17 A Yes, histime dummies, yes. 17  separate year numbers, you come out with a number
18 Q How areyou suggesting in your analysis of 18 that's higher than 10.9?
19 thesetwo separate subsets that there was a change 19 A For 1998, the number for commercial
20  that occurred between the two years? 20  broadcastersfor 1999 is not significantly different
21 A Yes, when | ran those things separately, 21  fromzero.
22  and performed astatistical test, | was unable to 22 Q But with respect to the point estimate
Page 10126 Page 10128
1 rgect the hypothesisthat they really are different 1  that results from the running of the regression, that
2 results, that isthere are two separate results that 2  isthe best estimate of what the shareis. Isthat
3  aresmilar inthosetwo years. 3 correct?
4 Q Sorry, would you say that again? 4 A That'sthe best estimate, but you cannot
5 A I'msorry, when | ran them separately and 5 rgect the hypothesisthat it isany different from
6 ranthe statistical test, the so-called Chow Test on 6 zero. Soyou would not wish to base any decision on
7  them, | was ableto rgect the hypothesis that they 7 it
8  weredrawn from the same pooal, that is, that they were| 8 Q You taked about --
9  subject to the same statistica relationship over the 9 JUDGE GULIN: Areyou saying that the
10 twoyears. 10 commercia TV share of 8.5 percent is not
11 Q What would be your explanation? Why 11  dgnificantly different from zero?
12 wasthere adifference, if there was, between the 12 THE WITNESS: Theregression coefficient
13 rdative value of the program categoriesin 1999 13  which generatesthe 8.75 percent estimate is not
14 versus19987? 14 datidically significantly different from zero.
15 A WEél, the conclusion one draws from that 15 JUDGE VON KANN: Isthat only true with
16 isn't necessarily that theres adifferenceinthe 16  respect to commercid TV?
17  vaue of programming between those two years, but 17 JUDGE GULIN: You said the Canadian
18  rather that that regression over those two periods to 18 coefficient isnot so different for 1998 or 1999.
19 comeup with ananswer. That isthereis something 19 THE WITNESS:. Theregressionsfor 1998 and
20  that isbeing omitted here that's changing. | don't 20 1999 arein appendix three, and those coefficients
21  know what it is, but it could be -- there are | ot of 21  which have no asterisk whatsoever are not
22 problems of the specification of the regression. But 22 datigticdly significant. One asterisk means 10
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Page 10129 Page 10131
1 percent confidence level, two means 5 percent, and 1 And thisisthe results of the Wald test,
2 threemeans 1 percent. So that, for instance, in 2 run with respect to the 1998 and 1999 tests.
3 1999, Canadian and commercial TV are not significant. 3 A Thisisthe 1998 and 1999?
4 |n 1998 Canadian and low power are not significant. 4 Q Yes Thiswasnot done by me.
5 BY MR. STEWART: 5 A Yes
6 Q Now with respect to your greater than zero 6 Q AndI'mhappy to say that | have learned
7 versusgreater than or equal to one subgroups, on 7 if youturntothelast page and look at the last
8  whichyouran your analysis, you also ran something 8  number you can tell what you need to tell from this.
9  called the Wald test to determine whether therewas a 9 A  Yes
10 «atisticaly significant difference between the 10 Q Okay. You seethat whereit says
11  resultsyou got using one group versus the other. Is 11  probability greater than F equals .9557?
12 thatright? 12 A Yes
13 A Yes, and that'sin footnote seven here. 13 Q And that means that without going through
14 Q I haveitinfootnote eight. 14  what the null hypothesisis and so on, that means that
15 A | havefootnote seven. 15 based on the Wald test, there is no statistically
16 Q | see. Itlookslike there's another 16 dignificant difference between the results reported
17  seven back on pagefive. Isthat afootnote? Yes. 17  for this 1998 subgroup and the 1999 subgroup. Isthat
18 Inmy version, it'scorrected and it isin footnote 18 right?
19 eight. Butitisthefirst footnote at the bottom of 19 A Right. I'm sorry, in my previous answer
20 pagesix that you'rereferringto. Isthat right? 20 ontheWald test, the Wald test and the Chow test |
21 A Yes, andit'safootnote from paragraph 13 21 ranonthe zero and greater than one. | was mistaken
22  after theword significant. 22  onthe1998 and 1999. Therewasno test run, or if
Page 10130 Page 10132
1 Q Right. That'swhere you describe having 1 therewas| don't recal what the result was.
2  donethe Wald test on those? 2 Q Areyou ableto read the -
3 A Yes 3 A It will take me, first of al, my training
4 Q Didyou do the Wald test with respect to 4 in econometrics goes back quite afew years, asI'm
5 the 1998 and 1999 subtest subgroups? 5 sureyoucantell. But| do thissort of work al the
6 A |just didaChow test. 6 time Theproblemistheformat of these reports
7 Q Andwhat did you find? 7  differsacross stetistical packages. But | certainly,
8 A Andfound that there isa statistically, 8 intheend anaysis, these are dways F tests for
9 | believeand | haveto refresh my memory, | think 9  these sorts of tests and you're quite right. TheF
10 they were Statisticaly different. | can't remember 10 testisnot statisticaly significant.
11  that now. 11 MR. GARRETT: | just want to make clear.
12 Hang on one second while | look at this. 12 Thiswasadocument -- you're an economist. Thisis
13  No, | may not have done the Chow. Let meretract 13  not something we produced.
14  that. | dont, at this point, remember if there was 14 MR. STEWART: That's correct. NERA ran
15 aChow test run to determine whether thosetwowere | 15 thistest a my request, and these were the results.
16 gdatigticaly different. 16 | guess Dr. Crandall, I'd like to give you
17 Q I'dliketo hand you what I've asked to be 17  whatever moments you need to, whatever time you need
18 marked as 54-RX. 18 toreview that to seeif there are any glaring errors.
19 (Whereupon, the above-referred 19  But would you -
20 to document was marked as NAB 20 THE WITNESS: It would be very hard to
21 98-99 Exhibit 54-RX for 21  determine from the printout exactly, without the data
22 identification.) 22 s, exactly what was done. | presume that what you
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Page 10135

1 told meiscorrect, namely that the sample was 1 But the numbers are what the numbers are and we're
2 bifurcated between 1998 and 1999 and atest wasrunin | 2  pefectly happy to do our own check and then see
3 thisfashion, an anaysis of variance to determine 3 whether or not we can submit something here that
4 whether in fact there was a shift in structure. And 4 confirmsit one way or another.
5  yourgected the hypothesis that were was. 5 But certainly, as Dr. Crandal sits here
6 BY MR. STEWART: 6  now and even at abreak, heisnot going to be able to
7 Q Theresult indicated on the last page of 7 veify that Mr. Stewart's econometrician has done all
8  this54-RX impliesthat thereis no statistically 8  of this properly.
9 dgnificant difference between the shares that you 9 JUDGE VON KANN: That's reasonable.
10  report when you do the 1998 and 1999 regression 10 MR. STEWART: | guess | would move for the
11  separately. 11  admission of 54-RX for impeachment purposes subject to
12 A | believethat iswhat it says, but | 12  check.
13  would havetolook at it and spend sometime with it, 13 MR. GARRETT: | have no objection to that.
14  and| could certainly report back. 14 JUDGE VON KANN: So received.
15 Q What theresult of the F test sayson the 15 (The document, having been
16 last pageisaconclusion that there's no statistical 16 marked previously for
17  difference, isthat right? 17 identification as NAB 98-99
18 A Depending on what the F test was, yes. 18 Exhibit 54-RX, was received in
19  And now we need to know what the hypothesis being 19 evidence))
20 tested wasand at thispoint, | can't tell what al is 20 JUDGE YOUNG: Dr. Crandal, | just want to
21 goingintothis. | need to spend some more time with 21  makesurel understand. You separated out the results
22 it 22 for 1998 and 1999 on the modd that dealt with all
Page 10134 Page 10136
1 Q Wsdl, | would ask that you do that at a 1 DSEsover zero. Correct?
2 break, because you ran the Wald test on greater than 2 THEWITNESS: Yes, for the entire set.
3 zero, greater than or equa to one, correct? 3 JUDGE YOUNG: And you came up with the
4 A Yes 4 results, and what Mr. Stewart isasking youtodois
5 Q Andyou did that in order to determine 5 tolook at atest that his person performed which
6 whether itisadatigtically significant difference. 6  shows, he says, that there's no significant
7  Right? 7 differences between the results that you obtained
8 A Yes 8  untangling the two years from the combined result. Is
9 Q Anddid you run any such tests on the 1998 9 that what we have here?
10 and 19997 10 Is he asking you to say that thisis --
11 A That'swhat | wastryingtorecall. And 11 there'sno significant, statistically significant
12 I dontrecal. | thought my recollection was| was 12 difference between the two years.
13 goingtodoaChowtestonit. But I'mnot surel 13 THE WITNESS: Thelatter is my
14 did. 14  understanding of what heisdoing.
15 Q wadl, if youwouldn't mind taking alook 15 JUDGE YOUNG: Okay. Andyou'vein another
16  atthisand confirming to the extent that you're able 16  part of your testimony, figured out the implied
17  that it showsthat in fact there's no difference 17  results, implied share results for DSEs over one and
18  between the 1998 and 1999 results | would appreciate | 18  you're saying that you did do tests to show there's no
19 tha. 19 dgnificant, statistically significant difference
20 MR. GARRETT: I'm happy to accept this 20  between theresults for the DSESs over one and the DSEs
21  here, subject to check. | don't know if he'sgoing to 21  over zero?
22  beableto check all these numbers here in the break. 22 THE WITNESS: No, thereisasignificant
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Page 10137 Page 10139
1 difference. 1 regressionthing. But one of the questions of the
2 JUDGE YOUNG: Thereisasgnificant 2 Panel was how should they treat the greater than one
3 difference. 3 oregual to one and the greater than zero results.
4 THE WITNESS: Yes. 4 Should they average them and so forth? And | conclude
5 JUDGE VON KANN: Okay, Mr. Stewart? 5  that surely, at least you should consider the greater
6 BY MR. STEWART: 6 than equd to one as strongly as you do greater than
7 Q Dr. Crandall, with respect to your first 7 zero. You might even concludethat it's superior, but
8  point on pages four and over to the top of five that 8  there are problems with the whole Rosston regression
9  whenyou run the 1998 and 1999 results separately, the| 9  analysisthat | wouldn't suggest that it be relied on
10 Rosston dataand model produced -- providearangeof | 10 anyway.
11  reaults. If itisthe casethat when you run the Wad 11 Q Okay, and | want to make sure we get a
12  testtheresno statisticaly significant difference 12 chanceto discuss those reasons separately. But with
13  between the results from 1998 and 1999, your point 13  respect tojust the grester than zero, greater than or
14  that the Rosston regression should be discounted 14  equd toone. Thegreater than or equal to one data
15 becauseit produces arange of resultswhen comparing | 15  set represents fewer observations. Isthat right?
16 1998 and 1999 isincorrect. Isthat right? 16 A Yes
17 A | think it's, however, the fact that there 17 Q Do you know how many fewer?
18 issome variation here, and arather substantial 18 A | say in here somewhere. Lookslike
19 variationincluding the lack of significance on the 19  approximately 759.
20  commercia TV coefficient, there's something more 20 Q Now and you say that you're referring to
21  well want to take into account. It iscertainly true 21  paragraph 15 on page 6?
22 that there's enough variation here that you cannot 22 A Yes
Page 10138 Page 10140
1  concludethat the two regressions are statistically 1 Q You respond to Dr. Rosston's suggestion
2 dgnificantly different. 2 during histestimony that it's better in amultiple
3 Q Next, letslook at your discussion of the 3 regression to use the data set that provide data so
4  greater than zero and greater than or equal to one 4 that you can, because multiple regressions are
5  darting on page five of your testimony. 5  designed to tease out and extract the relationship
6 A  Yes 6 among the variables. Sothe more datayou have, the
7 Q And]I guessyour conclusion over onthe 7  better itisand as ageneral matter. You agree with
8  top of page seven isthat the panel should give no 8 that proposition as ageneral matter?
9 lessweight to the greater than or equal to one DSE 9 A Asagenera matter, yes. You can get --
10  model than to the one presented by Dr. Rosston. Is 10 itisprobably better to have more observations since
11  thatright? 11  youcandraw, you are more likely to obtain
12 A That'swhat | say. Yes. 12 gsatigtically significant results.
13 Q Andwhy do you say it should be given no 13 Q Okay. Andin fact, you then went on to
14  lessweight? 14  apply the Wald test in this context and find that
15 A Wadl, that's a conservative way of saying 15 therewasadatigtically significant difference
16 that atleast you don't giveit lessweight. That you 16  between the two versions, right?
17  simply don't rely solely on the DSE greater thanzero | 17 A Yes
18 egtimate. 18 Q Andinfact, we know that the coefficients
19 Q Youdon'trey solely onit? 19 measured in the greater than zero, the bigger data
20 A Right, if youretorely at all. Keepin 20 st 7,529 iswhat it was, produces tighter confidence
21 mindthat thisis againgt the background which | think | 21  intervals. That is more precise coefficient
22 there's significant problems with the whole Rosston 22  measurements. Isthat right?
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Page 10141 Page 10143
1 A | don't recall whether that is generaly 1  than zero to the one and more. And the reason for
2 true or whether the goodness of fit is better in 2 thisisthat thereisno pricein theregresson. And
3 generd. | don't know. | don't remember. We could 3  thecopyright rate, under the compulsory license
4 ook at it. 4  schemeis changing as you go from zero to oneto one
5 Q Dr. Rosston actudly testified that the 5 andafraction and so forth. And theresno
6  coefficients were tighter or more precisely estimated 6  independent variable factoring the copyright fee, your
7 when you used the big data set, use dl of the data 7 royalty rate.
8 availableto you. 8 Q Let mejust make sure were clear on this.
9 A All of the coefficients? 9  Your statement there, the second sentence of paragraph
10 Q That are greater than zero. | don't know. 10 15 saysthe marginal information gleaned from the
11 A 1 wouldn't be surprised about that. 11  extra759 observationsislikely small. Do you see
12 Q It'sintherecord, right? Dr. Rosston 12 that?
13  presented the coefficients at confidence intervalsfor 13 A Yes
14  both of these data setsin his direct testimony, 14 Q You've gone the next step and measured the
15  correct? 15 difference provided by the marginal information
16 A That'smy recollection. | don't have his 16  gleaned from the extra 759 observations, and you have
17  testimony infront of me. 17  shown, youve demonstrated that it is statistically
18 Q Solet'sproceed from that assumption that 18 significant.
19 the coefficients measured with the complete data set 19 A Butthey aredifferent. That isthetwo
20  weremore precisely measured. You haveshownthatin| 20  regressionsrun on subsets of the same data set give
21  fact, when you add the extra 759, when you consider 21 you satigtically different results. So how are you
22  theextra 759 observations, you get ameasure that is 22 goingto chose between them?
Page 10142 Page 10144
1 gatisticdly different from the one where you use 1 Q Including the margina information gleaned
2 only part of your observations. And just asagenerd 2 fromthe extra 759 observations, may be small from a
3 matter, from an econometrics perspective, wouldn't the 3 colloquial perspective, but from a statistical
4 broader data set be superior? 4  perspectiveit isbig enough to be significant,
5 A | might do something else though. | might 5 correct?
6 look and see what is the relationship for those 759 6 A Wadl, it hasasdgnificant effect on the
7  observations. And when you run the Rosston regression 7 estimation suggesting that those 759, the relationship
8  onthoseaone, you get very poor results. 8 among those 759 is different among the rest of them
9 Q | wanttogettothat. But your statement 9  and therefore shouldn't bein the same regression.
10 that Dr. Rosston's argument is unpersuasive because 10 Q Andthat iswhat you lay out in your
11  themarginal information gleaned from the extra 759 11 Appendix Two?
12  observationsislikely small, is actualy disproved by 12 A Yes
13  youwhenyou runthe Wald test. Right? 13 Q Would you explain what that Appendix Two
14 A You get different results. The 14 is?
15  improvement in the goodness of fit is maybe offset by 15 A Appendix Two runs aregression, Rosston
16 thefact that in fact you have two very separate 16 regression, over the entire domain of the variables
17  samplesinwhich your relationship is quite different. 17  but includes adummy variable indicated for carriage
18 | haven't looked at the tightness of fit of the 18  of oneor more DSEs and then interacts that dummy
19  regression coefficients and we should go over that, if 19 variable with each of the programming types. And then
20  youwant to discussit. 20  asksthe question for whether the Wald test is done of
21 But what I'm finding hereisthat the 21  whether the results are statistically different when
22 relationship is different as you move from the greater 22  theoneor more DSE variableis zero, i.e. they are
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Page 10145 Page 10147
1 not carrying one or more DSES, and the interaction of 1 A Onceyou move above one, then the cable
2 that dummy varigble with the programming variablesare | 2 system actually has to pay something in addition and
3 dl zero. AndtheWald test on that as you see, those 3  therefore has ahigher marginal price for the signals
4 2.39whichisdatistically significant, or the 2.6 4 which contribute to DSEs greater than one.
5  percent probability or confidence level. 5 Q Now cable systems that have say 0.5 DSEs,
6 Q Wereon page 18, the last number there. 6  provide someinformation about the fact that they've
7  Probahility, prob greater than F equals 0.026? 7  only digtant signasthat get them 0.5 DSEs, right?
8 A Right. 8 Thatis, they haven't bought the next DSE that takes
9 Q Andthat'sthe same format asin exhibit - 9 themover one. Isthat right?
10 - 10 A Thatiscorrect.
11 A Itisasimilar test to the one, yes, that 11 Q Okay. Andthe particular distant signas
12  youshowed inthe other one. 12 that they have selected, with the programming on those
13 JUDGE VON KANN: Dr. Crandal, let Mr. 13 digtant signds, provides some evidence, because of
14  Stewart finish the questions so it makes for cleaner 14 thefact that they're actudly paid for by the cable
15 transcript. We can know what your answer is. 15 operator about royalties that those cable operators
16 THEWITNESS: Sorry. 16 payinsingle programs, correct?
17 BY MR. STEWART: 17 A | don't quite understand your question.
18 Q Anditisbecause of thefact that the 18 Could you repesat it? I'm sorry.
19 probability of greater than F shown on the last page 19 Q Those cable operators did -- are paying
20  of 54-RX iscloseto 1.955 that you can conclude from 20 royatiesfor those distant signa programs that they
21 adatistical anaysis perspective that there was no 21  carry, isthat right? They've selected those
22 significant difference between 1998 and 1999 here 22  particular ones?
Page 10146 Page 10148
1  becausethe number issmall, not closeto one. You 1 A They're paying for one DSE whether they
2 concludethat there is a statitically significant 2  sdectthoseor not. Therefore, the marginal cost of
3  difference between the two runs of the regression? 3 sdecting 0.25 or 0.5, in your example, is zero.
4 A Yes, that isaprobability level for 4 Q Isthat the actual total margina cost?
5  regecting or accepting the hypothesis of equality. 5 A Wédl, themargind rateis zero. If, in
6 Q Now you say back on page six that when you 6 fact, they raise the price of basic service or they
7 conclude the system of DSEs between, I'm sorry, the 7  obtain more subscribers, then they will have to pay
8  positive DSEs less than one, combined some signals 8 someincremental royalty rate. But if we were looking
9  that were purchased at higher pricesimplying higher 9 intosignal for which they actually paid money, that
10 margina values. Do you seethat? Towardstheend. | 10  isover and above one, there they're paying not only
11 A Yes 11  for any enhanced subscriptions, any potentia increase
12 Q What do you mean by that? 12 inthebasic rateif they can make one, but also
13 A Let meread the whole thing. 13  they're paying higher copyright rate.
14 (Pause) 14 Q So, with respect to the first point you
15 Wéll, under the current structure of the 15 made, you agree with Dr. Rosston to the extent distant
16  compulsory copyright, everyone must pay for at least | 16  signals picked up by cable operators that don't total
17 oneDSE. Sothose peoplethat arein that group of 17  one DSE increase the number of subscribersthey are
18  greater than zero, but less than or equd to one, are 18 ableto attract or alow them to increase their
19  paying nothing for an incremental signal. 19  subscription fee, then the carriage of those distant
20 Q Atleastintheroyalty rate. Arethose 20  signasdoes produce an increase in the actua royalty
21 theonesat which you would say that there's an 21  amountsthat are paid as opposed to the rate?
22 implication of higher marginal values? 22 A For that to be true, yes, your
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Page 10151

1 hypothetica would be correct. However, when one 1  usesof that channel. Correct?

2  egimates the Rosston regression over just those cable 2 A It represents a choice by him and indeed

3  systemsthat paid between zero and greater than zero 3 economicscertainly must enter into it. |1 mean,

4 DSEsand lessthan one, that is, those excluded 4 politics could enter into it, too. There may be some

5  observations we were talking about earlier, it is 5 reasonsinthelocal politicsfor importing certain

6 impossibleto find a statistically significant 6  sgnalsbecause of the relationship with the

7 coefficient on most of the programming categories. 7 franchising authority. | don't know, but | would

8  Indeed, | think one of them, Devotionals, comes out 8  generaly expect some effect on his bottom line from

9 negative. And only Program Suppliers comes out 9  importing adistant signal.

10 satisticaly significantly positive. 10 What I'm telling you isthat in the

11 So there seemsto be in that range very 11  regression anaysisof Rosston, which I'm trying to

12  littleeffect in his sample, subscribers or at least 12 explain here, there doesn't seem to be one for the

13  something that is generating an increase in royaty 13 most part.

14  payments, sincethat is his dependent variable. 14 MR. STEWART: Thiswould be an appropriate

15 Q Youreaware, are you nat, that thereis 15 timefor abreak.

16  asignificant number, there was a significant number 16 JUDGE VON KANN: Sure. Let'stake 15

17 in 1998 and 1999 of Form Three cable operatorswhopay | 17  minutes.

18  the minimum fee and don't carry any distant signals, 18 (Whereupon, the proceedings went off the

19  right? 19  record at 11:00 am. and resumed at 11:19 am.)

20 A Yes 20 JUDGE YOUNG: Dr. Crandall, on page 6, in

21 Q Andwhat would be your explanation for 21  paragraph 14, you say, "If the pandl wasimplying to

22 that phenomenon? 22  consider both moddls, it should consider them both
Page 10150 Page 10152

1 A They make programming choices that they 1 equally." What do you mean by that?

2  think are better. Or they have dternativesthat are 2 THE WITNESS. Wadll, the problem here, as

3 better than importing a distant signal. 3 | wasbeginning to explain to Mr. Stewart, is that

4 Q Oneremindsthat the point you're making 4 it'sdifficult because of the problemswith the

5 earlier about the relative significance of this 5  general mode to determine which isthe superior

6 distant signa marketplace to the businesses of the 6  approach to predicting supposed programming values

7 various groups represented here. In the cable 7  here, whether itisusing all of those between greater

8 industry adistant signal, the channels occupied by 8  than zero or just those greater than or equal to one.

9 digant signasarerdatively avery smal part of 9 JUDGE YOUNG: Assumewe buy that. And
10 theservice offered by the cable operators. Correct? 10 thenwewant to try to see what you ask usto do or
11 A Rdatively smal interms of the 11  you suggest we do.

12 proportion of channelsyou mean? 12 THE WITNESS. Wadll, thereisno

13 Q Yes 13  mathematica formulal can suggest to you. What | do
14 A Ithink thatistrue. Yes. 14  say, though, isthat you shouldn't average the two

15 Q Andthe cable operators are driven by 15 becauseoneisasubset of the other.

16  maximizing their profits across the servicesthat they | 16 And then | have given you some evidence

17  provide. Correct? 17  today that -- and those signalsthat are in the DSE

18 A Certainly. 18  greater than zero but not in the sample for DSE

19 Q Andsothedecisionto carry adistant 19 greater than or equd to one, that the model doesn't

20 dgnd, evenif it doesn't get up to the level of 20  dovery well. | mean, my preferences would clearly be
21  matching 1.0 DSES, represents an economic choiceby | 21 for the greater than, equa to one category.

22  thecable operator with respect to his dternative 22 But | have problems with the whole
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1 approach. Soitishard for meto recommend that you 1 commercia minutes may be about the same if they were
2 useoneof them. 2  about the same broadcast day. Y, clearly to the
3 JUDGE YOUNG: Okay. Wel, | guessthat's 3  cableoperator, the commercia station is of
4 agood segue back to where you were about to ask 4 considerably greater value, having paid the 3.75 rate
5 questions. 5 togeit.
6 JUDGE GULIN: Let mefollow that. If we 6 Q Firstof dl,itisthepurposeof a
7  wereto conclude that this should be given equal 7 multiple regression analysis to look at many
8 vaue, | understand we can't averagethem asa 8  observations, correct?
9  mathematical matter because of the overlapping data 9 A  Yes
10  sets, but we could take the midpoint, not call it an 10 Q Andtoinclude relevant variables that
11  average, right? | am not saying those are the same. 11  affect what you areinterested in, in this case
12 Itjust wouldn't be calling it an average, correct? 12 royalties, correct?
13 THEWITNESS: Yes. | supposeyoucoulddo | 13 A  Yes
14  anything youwish. | am just suggesting that doing 14 Q Anditistoobserveal of the
15 themathematica operation of averaging, thereisno 15 reationshipsamong al of those variables, among all
16 basisinthescienceof al of thisfor doing that. 16  of those observations, and try to isolate and extract
17  How you consider them isyour judgment. 17  theinfluence of each of the variables separately,
18 MR. GARRETT: Don't tell them they can do 18 holding al of the other things constant, correct?
19  anything. 19 A That'stheintent.
20 THE WITNESS: You don't believe they will? | 20 Q Infact, thereisno stepinwhich Dr.
21 BY MR. STEWART: 21 Rosston'sregression credits PBS -- put it this way.
22 Q Dr. Crandal, turning to pages 8 and 9 of 22 For one observation among the 7,529, there's no step
Page 10154 Page 10156
1  your testimony, here you discuss what you say isa 1 inwhich PBSiscredited with 50 percent of the
2 problem with the Rosston regression methodology. Is 2 roydtieshere. Isthat right?
3 thatright? 3 A Thatiscorrect. It'snot precisdly 50
4 A Yes 4  percent. Thepointisthat it relatesthisentire
5 Q And,in paticular, it hasto do with the 5  payment to two buckets of minutes. PBS minutes and
6 treatment of the 3.75 rate asit relatesto PBS 6 thecommercia station minutes.
7 signds. Isthat right? 7 Q Itreatesthe entire payment --
8 A Yes 8 A Right.
9 Q Atthetop of page9, you talk about a 9 Q --toeach of those buckets or, actualy,
10  simple example, which you set up at the bottom of page| 10  inyour example, three different buckets for that one
11 8. Andthen at thetop of page 9, you describe how 11  observation, right?
12  Rosston's mode would alocate the royaltiesin this 12 A Yes
13 smpleexample. Isthat right? 13 Q Andlet'sjust assume aso for simplicity
14 A Wédl, it does not say that Dr. Rosston's 14  that there is another system among the 7,529 that is
15 modd would give you exactly these results, but what 15 exactly the same, carries exactly the same 2 signals,
16 it pointsout isthat when you are buying apool of 16 butitisinadifferent market size and, hence,
17 signds, whichincludesaPBSsigna and a3.75 17  doesn't haveto pay 3.75 for the independent station.
18 commercial signal, and then you take the total royalty 18 Okay?
19 payment for that combination and relate it to minutes 19 A Uh-huh.
20  onthe commercial signal and minutes on the PBS 20 Q Andif both of those areinthe
21 signal, that it would tend to overstate the value of 21  regression, then the regression operates to observe
22 the PBS minutes because the PBS minutes and the 22 thedifference between those two, correct?
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1 A Yes, itwould. 1 royaties?
2 Q Infact, Dr. Rosston's analysis included 2 A Waél, if you have price of basic service
3 avariablefor 3.75 royaty payments, did it not? 3 and subscribers times the royalty rate, that's the
4 A Yes, itdid. 4 definition. However, | believe, at least theway |
5 Q Andthe purpose of that variableisto 5  would approach thisand | think many empirical
6 extract the influence of the 3.75 rate structure on 6  economistswould approach this, is you would first
7  theroyalties, correct? 7  etimate what signals the cable system would take. So
8 A Yes 8  youwould not do aregression of revenues on these
9 Q Sothatif it was properly done, the 9  right-hand side variables, but, rather, you would take
10 overstatement of the PBSroyaltiesin your 10  -- youwould do adiscreet choice model to be
11  hypothetical example would be, in effect, steppedup | 11 appropriate or logit model, taking a choice. What's
12 bythe3.75 variable and not reflected in the 12 theprobahility of taking one DSE, 1.25 DSE, and so
13 coefficient for public broadcasting? 13 forth, asafunction of what is on those signals and
14 A Yes, if theeffect of 3.75 across al of 14  theprice of doing so.
15 these observations were exactly thesame. | doubtit | 15 Q That'san interesting suggestion. Maybe
16 is. Butalsokeepinmind my earlier criticism, which | 16  I'll try that next time unless we're allowed to rely
17 isthat thereisno price variable on the right-hand 17 ontheBortz study. If you put inall of the terms
18 dde 18 that definethe price, if you put all of thetermsin
19 | mean, the way one would typically run a 19 that are equivaent to the royaties on the right-hand
20  regression of this sort isto estimate what DSES an 20  dideof theregression, you introduce some
21  operator would take as afunction of the prices he 21  difficulties because of the co-linearity between or is
22  would pay and the attributes of those signals. 22 it--
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1 That isnot what is being done here. 1 A You'e estimating the tautology, then,
2 Rather, you only have atotal royalty payments, on one 2 yes. You'renot estimating anything. That'sright.
3  dide and then minutesin al the programming, on the 3 If youput Pand Q ontheleft-hand sideand Pand Q
4  other side. 4 ontheright-hand side, you're not estimating
5 Q About prices, you mean the DSE rates? 5 anything.
6 A Itwould be--yes. It would bethe DSE 6 Q And going back to the question here you
7  ratestimesthe -- you have to account for differences 7  haveat thetop of page9, itisthe casethat if you
8 intheprice of the basic service aswdll, but because 8  assume with methat Dr. Rosston's analysis was run
9 that multiplies by the DSE rate to give you the price 9  correctly, hisuse of the variable for 3.75 royalties
10  of your -- 10  should have avoided an over-crediting of the PBS
11 Q I'msorry. Areyou finished? 11 royaltiesinthe simple example that you give?
12 A Yes 12 A | doubtif it would becauseit'san
13 Q It that just the definition of 13 additivevariable. And | think it probably would have
14  roydties? Isn't that just the formula by which the 14  tobemultiplicative times the commercial signals.
15 roydtiesare cdculated? 15 Therésarea problem with specification here, but my
16 A st wha? 16 problem hereisthat | don't believe you learn much
17 Q If you put in the subscriber fee and the 17  fromthiskind of aregression.
18  number of subscribers and the DSEsand the DSE rates | 18 Q And that's because you think it needed
19  and whether any isthe 3.75, that is an effective 19  price on theright-hand side aswell?
20  priceterm that you are talking about, correct? 20 A It'sthewhole conceptual mode,
21 A Thatiscorrect. 21  theoretica modd, would start with "What does the
22 Q Isn'tthat just the definition of 22  cable guide take?" because you meet his demand
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1 function. Andthisisacommonway of deciding how to 1  something about the demand, price eladticity, demand
2 messure the value of various services. And whether 2 for gasolinein amarket in which taxes are lower or
3 it'syour choice of travel mode or whether it'sthe 3 taxesdon't exist.
4 cable system's choice of programming, that would be 4 Q TheBortz survey in your view does measure
5 thepreferred way to go about it. 5 thoserdativevaues. Isthat right?
6 Q Waél, the data avail able showed what the 6 A Rdative values of what?
7  cable operators actually selected, correct? Those are 7 Q Theprogram categoriesto cable operators.
8 thedistant signasthey carried? 8 A Wadll, it asksfor cable operators, yes, to
9 A Yes 9 adlocate abudget. And, therefore, it must reflect
10 Q Andit showed the tota amounts they 10 hisrelative assessment of the values.
11  actualy paid for those distant signal programs that 11 Q Okay. Let'sturnto your next section E,
12  they purchased, correct? 12 "Rosston's model does not account for the supposed
13 A | believethat'scorrect. Yes, sir. 13 sdler-side problem." Do you seethat?
14 Q Andif youwereto usethis price function 14 A Yes
15 that you suggested, would you not also introduce the 15 Q Didyou usethe word "supposed” because
16  potentia problem of the difference between the DSE 16  youthinkitisnot aproblem? Isthat right?
17  structure and the actua relative marketplace value to 17 A It might have been an injudicious choice
18 thecable operator? 18  of word. | should have probably said "alleged" or
19 A | don't think there's a problem there the 19  something like that. Because it hasn't been raised
20  way | understand your question. What you want toknow | 20  before, | don't know that anybody has demonstrated
21  isa the margin, what doesit cost themto take,